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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

YRA BN BT GAKIETT AT

Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of -Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) IR W A TR S AEe o W wfieR @R ¥ U aUeNTR 91 o BREM H AT
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

/ﬁg@ éﬂf@;ﬁ er factory or from one warehouse to another during the course of processing of the goods in a
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Warghoyse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or'territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. : -
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The revision application shall be accompanied by a fee of Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Ao, B STTGH Yoob Td WAl B IJelIg UrEnHReT & ufer -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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F 2 TeT, JgATal Haq , 3ERAT , TRERANR, 3/6HGISIG—380004

¢ Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
sother than as mentioned in para-2(i) (a) above.

?{-a?jx To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
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The appeal to the Appellate Tribunal shall“be fited in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs. 1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(xxxi) amount determined under Section 11 D;
(xxxii) amount of erroneous Cenvat Credit taken;
(xxxiii) amount payable under Rule 6 of the Cenvat Credit Rules.
T TR I il ardier UTTRIERT & HHe SI6T YT Srual YT AT §Us faarid gl o @i fFT T Tew F 10%

_ YT TR S ot et qus Rranfie € a9 s & 10% YEE W s Hed §1
L B :«:\

\”r:\#n view of above, an appeal against this order shall lie before the Tribunal on payment of
dh %533 \the duty demanded where duty or duty and penalty are in dispute, or penalty, where
Q}tg) lone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Parth Engimech Private
Limited, 12, Kamdhenu Complex, Near Panjrapole Cross Roads,
Ambawadi, Ahmedabad — 380015 C(hereinafter referred to as the
“appellant”) against Order in Original No. 06/AC/Parth Engimech/Div-
VI/A’had —South/2022-23 dated 25.04.2022 [hereinafter referred to as the
“impugned order’] passed by the Assistant Commissioner, CGST, H.Q.,
Commissionerate : Ahmedabad South [hereinafter referred to as

“adjudicating authority”’].

2. Briefly stated, the facts of the case are that the appellant were holding
Service Tax Registration No. AAHCP6678BSD001. As per the information
received from the Income Tax Department, it was found that the appellant
had declared different value in their ST-3 return and ITR for F.Y. 2015-16.
Scrutiny of the data indicated that the appellant had declared lesser taxable
value amounting to Rs.2,02,41,712/- in the ST-3 Returns on which service
tax amounting to Rs.30,36,257/- was not paid. The appellant was called
upon to explain the reasons for the difference and submit documents
thereof. The appellant vide letter dated 22.12.2020 submitted their reply.
However, from the documents submitted by the appellant, it could not be
ascertained whether they had correctly discharged their service tax
liability. The appellant had not submitted proper details/appropriate

documents explaining the difference and, therefore, no detailed verification

could be done in this regard.

2.1 Therefore, the appellant was issued Show Cause Notice bearing No.
VIWS06/0&A/CN-564/2020-21 dated 30.12.2020 wherein it was proposed
to:
A. Demand and recover the service tax amounting to Rs.30,36,257/-
under the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1)(c), 77(2) and 78 of the Finance
Act, 1994.
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The SCN was adjudicéted vide the impdgﬁed order wherein :

a) The demand of service tax amounting to Rs.30,36,257/- was confirmed.

b) Interest was ordered to be recovered under Section 75 of the Finance
Act, 1994.

¢) Penalty amounting to Rs.30,36,257/- was imposed under Section 78 of
the Finance Act, 1994. _

d) Penalty amounting to Rs.10,000/- was imposed under Section 77(1) (0)
of the Finance Act, 1994,

e) Penalty amounting to Rs.10,000/- was imposed (Section under which

it is imposed has not been specified).

Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1.

1i.

111.

1iv.

e T

w3
A

They had already submitted all the details including proof of filing of
half yearly ST-3 returns for both the half of F.Y. 2015-16. They had
also submitted all Ledger Accounts of Sales made during F.Y. 2015~
16 along with Form 26AS and audited accounts and reconciliation of
Sales between Form 26AS, Books of Accounts and the T-3 returns.
The adjudicating authority has erred in arriving at difference in
taxable value of Rs.2,02,41,712/- despite having audited accounts
submitted by them. In view of the technical error/site
problem/computer data error, which is not in their hands, they had
given online acknowledgment of the returns filed by them.

The decision cited and relied upon by the adjudicating authority is not
applicable to the facts and circumstances of the case.

The adjudicating authority has erred in charging interest under
Section 75 of the Finance Act, 1995. .

They had filed both the half yearly returns for F.Y. 2015-16 in time.
However, the electronic data as per the service tax site does not show
the ST-3 data of the second half i.e. October, 2015 to Mazrch, 2016.
Therefore, there is a data mis-match betweeli the ST-3 returns and
the ITR data.
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taxable services shown under Works Contract Service (40%) and
services claimed exempted have been rightly shown and calculated in
the Books of Accounts and ST-3 returns. All the proofs demanded were
given, including confirmation from Torrent Power Ltd.

vii. The adjudicating authority has erred in imposing penalty under

Section 77(1)(c), 77(2) and 78 of the Act.

5.  Personal Hearing in the case was held on 20.01.2023. Shri Ajay R.
Pandhi, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in the appeal memorandum.

6. ;i_,have gone through the facts of the case, submissions made in the
Appeal Memorandum, the submissions made at the time of personal
hearing and the materials available on records. The issue before me for
decision is whether the impugned order passed by the adjudicating
authority confirming the demand of service tax amounting to Rs.30,6,257/-
on the differential taxable value amounting to Rs.2,02,41,712/-, in the facts
and circumstances of the case, is legal and proper or otherwise. The dispute

pertains to the period F.Y. 2015-16.

7. Tt is observed that the demand of service tax was raised against the
appellant based on difference observed upon reconciliation of the value of
services declared in their ITR, received from the Income Tax department,
with the taxable value of services declared in their ST-8 returns. The
appellant had submitted before the adjudicating authority that they had
filed the ST-3 returns on time and paid service tax and interest and
submitted a statement showing reconciliation between their ST-3 returns
and 'f:he ITR. The adjudicating authority has, at Para 13 of the impugned
order recorded, that only the ST-3 returns for the First Half of F.Y. 2015-16
is available on record and that there is no record in respect of the ST-3

returns for the Second Half of F.Y. 2015-16.

7.1  The appellant have in their appeal memorandum contended that they

';2-.-;had/;f_iled the ST-3 return for the Second Half of F.Y. 2015-16 on time and
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submitted copy of the online acknowledgmeﬁtﬁreceipt. On perusal of the
receipt, it is observed that it is dated 09.07.2016 and states that “ Your XMT.
file has been uploaded successtfully. Please view the status after one
Business day. You can view the status of the uploaded XML through the
navigational path RET > eFiling > View XML Statud. It is, therefore,
apparent that the receipt is in respect of filing of ST-3 returns. However, it
1s observed that the adjudicating authority has not undertaken any
verification to ascertain whether the ST-3 return, claimed to have been filed
by the appellant, was actually filed. The appellant had also submitted
coples of 42 Challans, beamng dates from June, 2015 to May, 2016,
evidencing payment of service tax totally amounting to Rs.41,96,876/-.

However, the adjudicating authority has without any verification,
summarily rejected them on the ground that it is not forthcoming as to

which period these payments have been made by the appellant.

7.2 It is also observed that the adjudicating authority has not given any
finding on the contentions as well as the documents submitted by the
appellant. The reconciliation statement submitted by the appellant too has
been discarded by the adjudicating authority without assigning any

j ustification.

8. The fact as to whether the appellant had filed their ST-3 return for

'..t bl,‘, J \

the second half of F.Y. 2015-16 as well as the statement of reconciliation of
the ST-3 and the ITR data requires verification by the adjudicating
authority before the issue can be decided. Accordingly, I am of the
considered view that the matter is required to be remanded matter back to
the adjudicating authority for denovo adjudication after considering the
submissions of the appellant as well as verifying the-filing of ST-3 return by
the appellant and thereafter passing a speaking order on the issues raised
by the appellant in their defense. The appellant are directed to submit all
relevant details and documents before the adjudicating authority within 15
days of the receipt of this order. Needless to state, the principles of natural

Justlce should be adhered to by the adjudicating authorlty in the remand

,z \
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9. In view of the above, I set aside the impugned order and allow the

appeal filed by the appellant by way of remand.

10.  3rIeTdT SaRT gor hT 318 37dYeT il THTeRT 3HIEd adish & fohm SITar g

The appeal filed by the appellant stands disposed of in above terms.

M Sh .
( Akhllesh Kumar )
| Commissioner (Appeals)
Attested: ,' Date:
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(N.Suryanarayanan. Iyer) O
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.
BY RPAD / SPEED POST
To
M/s. Parth Engimech Private Limited, Appellant
12, Kamdhenu Complex,
Near Panjrapole Cross Roads,
Ambawadi,
Ahmedabad — 380015
The Assistant Commissioner, Respondent
CGST, Division- VI, | Q

Commissionerate : Ahmedabad South.

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA)
t4—Guard File.
5. P.A. File.



